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of the privilege against self-inarimination, and that his plea counsel was ineffective. The post-
conviction court appointed counsel, and an amended petitionwasfiled contending that the petitioner
was misinformed about hisreleaseeligibility date. The post-conviction court dismissedthe petition
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OPINION
|. Factual Background

On May 12, 1998, the petitioner, Joseph A. Maine, pled guilty in the Cocke County
Circuit Court to the first degree murder of Amy King and to conspiracy to commit the first degree




murder of Amy King. Thetrial court sentenced the petitioner, asastandard Range | offender, tolife
imprisonment in the Tennessee Department of Correction for the murder conviction and to twenty-
five yearsincarceration in the Department for the conspiracy conviction. Thetrial court informed
the petitioner that he would be required to serve a minimum of twenty-five yea's in confinement
before becoming eligible for release and advised the petitioner that there wereno guaranteesthat he
would bereleased at that time. The petitioner informed thetrial court that he understood the terms
of the guilty plea, and the trial court accepted the guilty plea.

Subsequently, the petitioner filed a pro se petition for post-convicion relief baldly
alleging that his convictions were based upon unlawful guilty pleas, that his convictionswere based
on aviolation of the privilegeagainst self-incrimination, and that his plea counsel was ineffective.
The petitioner offered no facts or argument in support of his claims other than cursory allegations
that he*was under to[ o] much mental problems.” The post-conviction court appointed counsel, and
counsel filed a short amended petition contending that the petitioner was misinformed about his
release eligibility date. The petitioner alleged that both his plea counsel and the District Attorney
General told him that he would be €eligible for release after service of twenty-five years of his
sentence, but “upon arriving in the State [penitentiary] he was informed by the Department of
Correction[] that his sentencing eligibility dateis September 20, 2057.”* The post-conviction court
dismissed the petition without a hearing, concluding that the petitioner had failed to statea claim
upon which post-conviction relief could be granted. On appeal, the petitioner argues that the post-
conviction court erred by dismissing his petition for post-conviction relief without holding an
evidentiary hearing.

[I. Analysis
Becausethe petitioner initiated his post-conviction proceeding after May 10, 1995,

he must prove all of his factual allegations by clear and convincing evidence. Tenn. Code Ann. §
40-30-210(f) (1997). Unlesstheevidence preponderates otherwise, thiscourt isbound by the post-
conviction court’ sfactud findings. Butler v. State, 789 S.W.2d 898, 899 (Tenn. 1990). Moreover,
the post-conviction court resolves all questions pertaining to the credibility of witnesses and the
weight and va ue to be atributed to their testimony. Black v. State, 794 SW.2d 752, 755 (Tenn.
Crim. App. 1990). Accordingly, we may not re-weigh or reevaluate the evidence or substitute our
inferences for those drawn by the post-conviction court. Momon v. State, 18 SW.3d 152, 156
(Tenn. 1999).

Initia ly, we notethat post-conviction relief “ shall be granted when the conviction or
sentenceis void or voidable because of the abridgment of any right guaranteed by the Constitution
of Tennessee or the Constitution of the United States.” Tenn. Code Ann. 8 40-30-203 (1997).
Additionally, Tenn. Code Ann. 8§ 40-30-206 (1997) provides:

(d) The petition must contain a clear and specific statement of all

grounds upon which relief is sought, including full disclosure of the

! This release eligibility date means that the petitioner would serve approximately sixty years in confinement
before becoming eligible for release.
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factual basis of thosegrounds. A bare allegationthat a constitutional
right has been violated and mere conclusions of law shall not be
sufficient to warrant any further proceedings. Failure to state a
factual basis for the grounds alleged shall result in immediate
dismissal of the petition. If, however, the petition was filed pro se,
the judge may enter an order stating that the petitioner must file an
amended petition . . . or the petition will be dismissed.

(e) If a petition amended in accordance with subsedion (d) is
incomplete, the court shall deermine whether the petitioner is
indigent and in need of counsel. The court may appoint counsel
[and]. . . [c]ounsal may file an amended petition. . . .

(f) Upon receipt of a petition in proper form, or upon receipt of an
amended petition, the court shall examine the dlegations of fact in
the petition. If the facts alleged, taken as true, fail to show that the
petitioner is entitled to relief . . . the petition shall be dismissed.

The sole issue before us on appeal is whether the post-conviction court erred by
dismissing the petitioner’ spetition for post-convictionrelief without holding anevidentiary hearing.
In hispro se petition for post-conviction relief, the petitioner alleged that his convictionswere based
upon unlawful guilty pleas, that his convictions were based on aviolation of the privilege against
self-incrimination, and that his plea counsel was ineffective.

The petitioner offered few factsand no argument in support of hisallegations. After
considering the merits of the petitioner’s pro se petition and upon finding that the petitioner was
indigent and in need of counsel, the post-conviction court appointed counsel to assist the petitioner
in drafting an amended petition that would clarify and specify thepetitioner’ sarguments. Inthisone
page amended petition, petitioner’ scounsel contends onlythat the petitioner was misinformed about
his potential release eligibility date. While the amended petition does allege limited facts, the
amended petition doesnot clearly statewhich argument(s) for post-convictionrelief thealleged facts
support. Because the petitions for post-conviction relief have been so poorly drafted, it isunclear
what the petitioner intended to argue.

The facts contained in the petitions appear to support a claim of involuntary and
unknowing guilty pleas because of the misinformation about the petitioner’ s releasedligibility date;
however, itisunclear if thesefactsare al so argued to support other allegations. Thiscourt hasnoted
that “afailuretocorrectly inform the[ petitioner] about parol e eligibility dates, without more would
not be a basis for post-conviction relief.” James Bryant Weston v. State No. 03C01-9612-CR-
00484, 1998 WL 133834, at *1 (Tenn. Crim. App. at Knoxville, March25, 1998). Thisisbecause
“a prisoner has no constitutional right to conditional release prior to expiration of his sentence.”
L uther Robert Brown, Il v. State, No. E1999-02290-CCA-R3-CD, 2001 WL 177056, at *2 (Tenn.
Crim. App. at Knoxville, February 23, 2001); see also James R. Miller v. State No. 03C01-9608-
CR-00288, 1997 WL 625282, at *2 n. 2 (Tenn. Crim. App. at Knoxville, October 10, 1997)(stating
that “[r]dl ease digibility for afel on esablishes only digibility for release and is not an absdute
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right”). However, as then Judge Paul G. Summers noted, incorrect information concerning the
petitioner’s release eligibility date “may be evidence that his pleas were involuntary and
unknowing.” See Weston, No. 03C01-9612-CR-00484, 1998 WL 133834, at *1.

Consequently, we find that, if the facts from the record and those alleged in the
petition for post-conviction relief are taken as true, as they must be prior to dismissal without an
evidentiary hearing, then the petitioner has presented a colorable claim for post-conviction relief.
See Tenn. Code Ann. § 40-30-206(f).

Generd ly, upon presenting acolorableclaim for relief, “evenwhenitisunlikely that
a petitioner could adequately establish the violaion of his constitutional rights, the new post-
conviction statute contemplates and due process requires that he at least be afforded the
opportunity.” Waitev. State, 948 S.W.2d 283, 285 (Tenn. Crim. App. 1997). Therefore, wereverse
the judgment of the post-conviction court dismissing the petition and remand this case for an
evidentiary hearing.

[11. Conclusion
Based upon the forgoing, we reverse the post-conviction court’s dismissal of the
petition for post-conviction relief and remand this case for an evidentiary hearing. Upon thereturn
of the caseto thetrial court, counsel of record shall be allowed to withdraw, and the trid court shall
appoint new counsel to represent the petitioner.

NORMA McGEE OGLE, JUDGE



